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' Vicious intromission!
[A.D. 1772.
and demands of the different conditions of human life, which, from a degree of savageness and independence, in which all laws are vain, passes or may pass, by innumerable gradations, to a state of reciprocal benignity, in which laws shall be no longer necessary. Men are first wild and unsocial, living each man to himself, taking from the weak, and losing to the strong.    In their first coalitions of society, much of this original savageness is retained.   Of general happiness, the product of general"9 confidence, there is yet no thought.    Men continue to prosecute their own advantages by the nearest way; and the utmost severity of the civil law is necessary to restrain individuals from plundering each other.    The restraints then necessary, are restraints from plunder, from acts of publick violence, and undisguised oppression.    The ferocity of our ancestors, as of all other nations, produced 'hot fraud, but rapine.    They had not yet learned to cheat, and attempted only to rob.   As manners grow more polished, with the knowledge of good, men attain likewise dexterity in evil.    Open rapine becomes less frequent, and violence gives way to cunning.   Those who before invaded pastures and stormed houses, now begin to enrich themselves by unequal contracts and fraudulent intromissions.    It is not against the violence of ferocity, but the circumventions of deceit, that this law was framed; and I am afraid the increase of commerce, and the incessant struggle for riches which commerce excites, give us no prospect of an end speedily to be expected of artifice and fraud. It therefore seems to be no very conclusive reasoning, which connects those two propositions;—"the nation is become less ferocious, and therefore the laws against fraud and covin' shall be relaxed."
'Whatever reason may have influenced the Judges to a relaxation of the law, it was not that the nation was grown less fierce; and, I am afraid, it cannot be affirmed, that it is grown less fraudulent.
' Since this law has been represented as rigorously and imreasona bly penal, it seems not improper to consider what are the condition; and qualities that make the justice or propriety of a penal law.
' To make a penal law reasonable and just, two conditions an necessary, and two proper. It is necessary that the law should b< adequate to its end; that, if it be observed, it shall prevent tin evil against which it is directed. It is, secondly, necessary that tin
1 ' Covin. A deceitful agreement between two or more to the hur of another.' Johnson's Dictionary.
enc
1 Lord Kames, in his Historical Law Tracts.   BOSWELL.
